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Lee Sim
Utah Division ofWater Rights

1594 WestNorthTcmPle, Suite 220

P.O. Box 146300
Salt lakc City, Utah 84114-5300

Re:commcntsRegardingDraftBceverRiverllstrlbutionordcrand
Relcted l)ocuneuts

DearMr. Sim:

I havc revienrcd your lctter, thc draft dishibution order md related naterial dated

August 16, 2004 agd h; discussed the same with ry clicnts. Wc 4precist€ Nll &c wort

Vori*O pru staff have prt in on this ggnptex ptjg'- lryrant to the invitrtion in yotu

ietter, we wo'ld submit'for yoru considc,ration thc bllowing commsflts, suggestions and

observstions.

It should bc ooted that by submitting these commcnts my clients'arc irl no way

waiviag any of the glaims &cy may have as between them md other wat€r users on the

Beaver Rivcr systcttr.

l. Onpagp I ofyourAugust l6,2(f/tc$cr,louindicarc-tat.$pmodifcations
to the mcasrning ilcvlccs ooi"d in the inspoction rcPort musil be corrpleted Uy Apil 

-f ' 
2005

and tbat failwe to complete the neceseary modifications by thd date will resuh in Ote stntc

engno€r forbidding ttro sto'rago of water untit ttrosc modifications are madc.' Wc agrce with

your cfforts to have accurate watc,f mcasulcmcd dcvices on thc systom so tllat tho river

commissioner can adeqgatdy account for tte various dfuect flow ad'storagp ri$tns'

Howwer, since most of Oi modifications re to be mado by Kcnts Iike, rre would

encourage them to bcgin the neccssarymodification wo* as soon as possiblc, sincc ttc
higlr eleiation of the lJces may make it difBcult to corylete &e wort after the mow bcgins

to fdl

Z- paragraph 4 of thc 1953 agrecmcnt bctwcctr Lakc and Rock:r Ford

contains the so-ca[Ldibae fill'provision which statse tbat after the Kents Lakc corrpany
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has 6lled Three creeks rcsc,rvoir oncc dtning the seasoP.It tF have no right as against

Rocky Ford to refill Tt'ee Crcelss. This "oni fill" restriction is noted in the attachmt to

the distibution oroerintitlod "gareral dcscription and rclative priorit/'- Howevcr' 8s we

statcd at the last mcgting in Beavcr, we want to make stllc oiletyone has -a cleu

understarding as to *tr* ti'e "onc fill" rcsbiction mcans' First' lour prionry sohedule lists

the..otre filf, rule ""t-; 
to thc rights kmsfercd ftomthc Kcrrts l:kc to Thrcc Creeks' As

we rcad tbe 1953 
'rfieenent 

thJ "one fill- nrlc sPPfiT to all storagc in Thrcc.Creeks'

including &e direct dow to storage changes' We woun theteforc rcquest a acndmcnt to

the priority sshdtrle to rnatce tbit clear. Furtlrer, if thee Ctgeks fills bcforc any storage

walcr is takcn out, the matter is relatvoly simplc. Howwer, if warer is stored, then soure

watcr is rcloascd, then mors watcr is stote4 it'becomcs a br! lore complcx' for yxamlle'

if rhree creeks is l:iw full and Kcnts Iakc the,n rolcasee 200 acre fcet of alrcady stored

wat€r, aod additional storale walg- iE th; ptac€d il U! resorvoir, the 200 acre feet of

rt"6 prerio'sty JeasJ-sftoufa not bc rcfillod again In any ev€aq wc bclieve tho one

fill ruleihould be figther clarified'

3. on the general description aad priority lio :s wcll as thc accompaoytng

colorcd chart, water;gd 77-37 (A13420) a,a i1-14Le tt"-{ood as a sourEc for thc I'193

aore feet Of storage in-ftree Crcels rcsc;oir. We belisve this to bc m srror' Thc otigind

"peiiorio" 
At34-20 {,,ow 77-i7)wasi ao apiJiqtion fg5 a nry ryproryatrol filed in 1940'

iJ yoo may rooall, tft *tt oneof thc appticrtions addressed by the Utah S'preme Cq,'.

In ib decision, the court made it abrmCantty clear e"i fft:1ern' application to appnopriatc

*r" i,-ior -i infoio, to all othcr downstream senior d6ts, specifioally incl*lng the

,ight, oino"fy fo,6. I can find nothirrg io tbg 1953 agrccmentbctwee'a Rodqy Forril rod

Kents L:ke which subordinates this rigtri. thcrcforc, to bc aocurdc, wc bclierre that this

,ight (as well as *"t* ;-ght 7-1!O 1U. 
cU nas bccn scgrcgatod from thc origiad application

into Elk Meadovs #;-"i ser.rice Disrict) shoulg 
"ith.r.be 

deleted from tbc tablcs and

charts, or moved ,o 
-,ri" 

Uono- of the priority {st. rn bdngo' this mdtcr to }'ol' a6qrtion'

w€ are firlly aware of the fact that tnl Oreit flow cbange apptications basicalty cover thc

sdue alnount of watc,f, so the nanr appopriations m-.{ bc an aCadeflic question'

Nevertheless, wc bcliwi tre priority md delivcry schedules should be as acsurste as

possible.

4. Regarding thc ehangc applications which allow direct flow rigbts to siorage

in Thrcc ctccks, ",, uJir* tlat-ure-information to be contained in the commissioner's

report otr page 3 of the distibution otdcr sbould also account for any direct flows placcd

inlo stomge. Tbe rr.*n tor this is to insuc that there is no doubling up of watcr' In otbcr

words, if the Kents in3i utttt docide tro srore 5 cfs in Thrcc Crccks, it needs to bc ir'"ucd

that there is a comrncosrtrate declease of 5 cB in their direct flow divcrsions' Again' we
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MMQfuct
cc: MarkTntman

JerryD, Olds
Ketry Carpentc

believe this needs to be carefrrlly monitorcd and accountcd for by the river commisstoncr

md addressed io his annual rePott.

j. On page 3 of the distibution order, we tre not certain whether the rive'r

commissioacr,s monitoring/rcport includes the carefirl notitofiog of q. ccnditions on thc

tt"*J. of wa$er rpdcr tnJcUnge aPplicabon which Doved Keals Lalce soragc to Thec

ft.6 (i7-177). Thc colorcd chdt c€dain notes 6e conditioos imPosed -tf tqe Ut*
S,rp'"-; Cogrt dccisim that tbe storago dght rat9-ndcr this."gh, it limitod tg thc flow

which is available at South Forlc, br$ not divortcd into Kcnts Lakc rescrrroh. That being

said, we want to insurc tbat adequato measning- d"uiof me available to account for fhis

restriction and thc the river cornrrissiorrer's adrrinistration of storage and his annusl report

acq$atcly accormt for this.

6. Whilc it has not becn a major mattc,r of disorssion md uftila I don't bclicvc

it was part of the measuring device inspectiort, w: beliye.that the rivcr commissioner

and/or .t"ff fror thc Ced Cip office should teke a look at 6c various direct flow

divsrsion points below Patt€rson f,am to iDsllIG that thc measwing deviceg on the other

po-tr of Ai"e,rsioo are adequarc for thc rivor c@missioner to account for the wder divertcd

below Patterson.

Finally, aftcr any commenb arc roccived and/or meetinp n9]4 ye would stonslv

encorragc tb'State Englnecr to plaoc ths Distsibution Order into efrect beginoing April I'
2005.

Again, we appreciate all tho effort ftat has bocn put into this aud wc hope these

.o*--tf arc hclpfui and will be takcn into eonsideration Pleasc lct me krow if a fisther

meeting will be sche&iled to discuss tbc distributionordcr'
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